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Legal Support 

System 

 

 

BOOM! The lawsuit was served by the 

sheriff just before church on Sunday; you are 

being sued for $43,000 over a basement and 

roof problem in a home you inspected last 

year. You vaguely remember the inspection. 

Why didn’t they follow the complaint 

procedure in your contract? They should have 

contacted you first. Can’t we just discuss 

this? Ouch!   

 

 

You quickly scan the legal complaint. You 

know the “expert” witness on the other side is 

a questionable character  

– you have heard those rumors from other  

inspectors that this 

rogue expert will 

make you look like a 

real dope and a 

sloppy inspector. You 

dig out your 

inspection report and 

see that you had 

identified issues with 

the roof and 

basement. But maybe 

you were not clear 

enough… maybe your words could have been 

more specific… maybe…?   

What do you do? Give an attorney $3,000 to 

$5,000 to put up a defense? Contact your 

insurance company? Say a prayer while you 

are at church? Demand arbitration? How 

much time will this take? Can they really sue 

you personally? Why did they skip over the 

arbitration clause in your contract? 

You could get help as a member of the 

Wisconsin Association of Home Inspectors. 

 

 

The WAHI Legal Support system (WLS) 

helps with legal issues, strategy, lawsuits and 

arbitration claims. Working as a group, we 

can effectively provide legal support to our 

members – cohesive defense strategies, 

background on previous actions, and general 

guidance and resource to your legal team. We 

can also provide historical information on 

experts and defenses. 

  

Background 

The home inspection industry is a relatively 

new business. The first home inspections were 

performed in the 1960’s, and the American 

Society of Home Inspectors (ASHI) was 

formed in 1976. Since then, other associations 

have been formed, and we have created 

various association standards of practice for 

the performance of home inspections.  

These standards help protect home inspectors 

by establishing a reasonable standard of 

practice or acceptable care. They can limit a 

home inspector’s liability. In Wisconsin, 

specific performance standards have been 

established by legislation and by the  

Department of Safety and Professional 

Services.  

 

But these standards don’t stop the lawsuits. In 

Wisconsin there is no limit on a legal claim 

within two years of the inspection. 

 

Because home inspectors are relatively new 

on the scene, they are often targets of legal 

action. There are fewer test cases and limited 

precedence or historical references. In 

addition, new issues appear in our business, 

such as mold, asbestos and well 

contamination. 
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For many years, our WAHI members have 

been frustrated by frivolous lawsuits and 

arbitration claims. A frivolous claim is 

expensive to defend and to settle. We know 

that some of these claims may be based on 

inaccurate or misleading information, and as 

individuals we have discussed possible 

methods of pooling our resources and 

knowledge for a better defense. We suspect 

that questionable experts and contractors 

trump up claims.  

WAHI’s board and members have discussed 

this problem at length without finding a 

method to help our members and the 

industry as a whole. We’ve talked about the 

problems and wished we could take 

advantage of our strength in numbers. In 

recent years, WAHI board discussions 

pointed toward a system to help identify 

frivolous claims and a legal method of 

pooling information and helping our 

members. 

  

Goals 

During 2005, the WAHI board had 

discussions with Attorney Roy Wagner. We 

drafted goals for a WAHI Legal Support 

system and asked Roy Wagner to create an 

outline to respond to our concerns about 

marginal/frivolous cases. Based on our board 

discussions, the WLS goals are: 

1. Establish a clearinghouse of claims against 

WAHI members. 

2. Keep records on problem experts and 

contractors, and on issues within the legal 

community. 

3. Offer resources to home inspectors in 

defending marginal/frivolous claims. 

4. Offer resources to attorneys defending 

home inspectors. 

 

 

 

 

 

5. Establish an aggressive strategy that can 

be used by home inspectors and their 

attorneys in defending against frivolous 

actions. 

6. Provide initial risk-free review when 

claims are presented. 

7. Communicate with members to 

collection information about 

marginal/frivolous claims for out 

database. 

8. Monitor rogue experts and review 

aggressive tactics to counteract them. 

9. Establish a system that empowers 

aggressive defense in the face of 

marginal/frivolous claims to benefit the 

organization, members, and board 

members. 

10. Provide confidentiality to members 

participating in the system. 

11. Provide statewide support to members. 

Status 

In November 2005, the WAHI board 

approved a proposal from Roy Wagner that 

provided a cost-effective approach to our 

goals. Roy Wagner would serve as the legal 

counsel for WAHI WLS. We believed we had 

a system that would support home inspectors 

and our organization as a whole. We were 

now  ready to implement the system, needed 

input from all members to establish a database 

and provide information for the organization 

to support members who may be victims of 

marginal/frivolous claims. 

At that time the board established a WLS 

committee to follow through on the system 

with members.  
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1. Initial Contact 

Any member facing a legal challenge is encouraged to reach out to WAHI Affiliate member Attorney Roy 

Wagner.  Roy and his associates are very experienced in real estate law and understand our industry.  Roy has 

worked with WAHI in developing the WAHI Arbitration Program, the WAHI Legal Support System , has 

conducted numerous presentations at seminars and chapter meetings, as well as, provided counsel to WAHI in 

resolving other disputes since he joined WAHI in 2002. 

2. Function of WLS Legal Counsel 

• Legal counsel will harvest information about claims, experts and legal actions. 

• Legal counsel will maintain records; this information may be protected under the Attorney Work 
Product Doctrine and may be subject to attorney-client privilege. 

• Legal counsel would inventory information on past cases. 

• Legal counsel will harvest information on future claim defendants and provided claim support 
service, which may assist future cases. 

   

3. Establish Database from Old Claims 
Legal counsel will review documents related to old claims and create a database. This will include information 

on questionable claims, legal experts with marginal credentials or unreasonable positions, and general 

information on types of claims and parties involved. 

 

4.  Legal Counsel Risk-Free Claim Review –  New Claims 

The WAHI member with the claim would work directly with legal counsel. Legal counsel will provide the 

following service: 

• Preliminary risk-free evaluation of the claim.  The client provides organized documentation, a 
timeline and a list of their questions.  Legal counsel will then sit down with the client and provide a 

program direction and budget for the client to consider.   

• Preliminary evaluation of economic feasibility and justification for referral to WAHI member’s 
errors and omissions (E&O) insurance coverage if available. Consideration will be given to 
potential liability and damages to determine whether defendants should handle claims individually 

even though they have E&O coverage available.  

• Assist WAHI claim defendants in processing and referral to an E&O coverage insurance carrier for 
a defense, if appropriate. 

• If no E&O coverage is available, evaluate legal defense options, including attorney referral to 

experienced defense counsel.  

• If the client does not hire WAHI legal counsel, there is no fee.  If they do, the time spent is included 

into the proposed budget.  WAHI members receive a 10% discount off the firm’s regular hourly 
rates. 

 

5. Litigation Support Services 

WLS legal counsel will provide WAHI claim defendants and their counsel with access to WLS 

information and resources. Actual legal defense would be provided independently by WAHI claim 
defendant’s own counsel. This could include the following: 

• Review, evaluation and feedback of claimant and claimant’s attorney. 

• Review and evaluation of claimant’s expert witnesses, including support information regarding prior 
reports, depositions recorded, impeachment, and credibility. 

• Referral to qualified experts on damage evaluation and testimony. 

• Evaluation of settlement prospects and programming. 

How the System Works and How You Can Help 
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6. Caution: Not  All Claims Belong in WLS 

WLS is designed to assist against marginal/frivolous legal action. We all need to understand that home 
inspectors can make mistakes, and there will be claims that should be settled or defended by the home 

inspector, and the WLS resources may not be as beneficial. This sensitive issue needs to be carefully 
approached by all involved in the process. 

Summary 
It is the goal of the WAHI Legal Support program to offer individual WAHI members the fruits of collective 

efforts, in addition to providing aggressive defense in response to marginal/ frivolous claims, claimant’s 

attorneys or expert witnesses who may inappropriately target WAHI inspectors.    

WAHI needs your help. If you have been subjected in the past to a marginal/frivolous claim or  you are subject 

to a new marginal/frivolous claim, please contact the WAHI legal counsel and refer that information. 

 

Important Contacts 
 
Roy E. Wagner, Legal Counsel                                                                                                           

von Briesen & Roper s.c.                                                 

411 East Wisconsin Avenue, Suite 700  

Milwaukee, WI 53202  

Phone (414) 287-1250  

Fax (414) 276-6281                                                                                               

rwagner@vonbriesen.com 

 

 

Wisconsin Association of Home Inspectors, Inc. (WAHI)  

Julie Arnstein, Executive Director  

4590 S. Raven Lane  

New Berlin, WI 53151  

Phone (877) 399-WAHI                                                                                                                   

Fax (262) 785-6765                                                                                                       

julie@wahigroup.com 

www.wahigroup.com 
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